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CPI Nl ON AND ORDER

The appellant seeks review of a decision of the Commandant
affirmng the revocation of his Merchant Mariner's Docunent
Z- 996845 ordered by Admnistrative Law Judge Francis X.J. Coughlin
on March 18, 1980, following an evidentiary hearing conducted on
Decenber 20, 1979.! The revocation was prem sed on findings that
the charge and specifications that appellant had wongfully
possessed marijuana while in the service of the SS MORMACARGO had
been proved. The possession therefore constituted m sconduct in
violation of 46 U S.C. 239(9).

For the reasons that follow, we conclude that the revocati on nust
be reversed because the evidence on which the charge of m sconduct
was based was obtained as the result of an unconstitutional search
and shoul d therefore have been suppressed.?

On COctober 29, 1979, agents of the U S Custons Service
boarded the SS MORMACARGO for the purpose of searching it for
contraband. The ship was berthed at the dock in Philadel phia. The
record does not disclose how long the ship had been stationed
there, where it had conme from how long it was to remain in that
port, or where its next port of call mght be. The Custons agents,
acting wthout a search warrant and w thout any information that

1Copi es of the decisions of the Cormandant and the | aw judge
are attached.

2The Commandant has not filed a reply brief in opposition to
this seanman appeal



contraband m ght be aboard the ship, proceeded to search the entire
ship including its cabins. They were aided in this effort by a
narcotics detecting dog, which was said to have "al erted" outside
of appellant's room?® A search of that cabin, with the dog's help,
produced three marijuana cigarettes |ocated in a pocket of a pair
of trousers allegedly owned by appellant, who at this tinme was
ashore.* The agents seized the marijuana and decided to wait for
appel l ant on the dock. Wen he appeared, sonme 30 to 45 m nutes
| ater, they stopped and searched him Apparently while searching
t hrough appel l ant's briefcase, appellant tossed sonmething into the
wat er between the dock and the ship. An object resenbling the item
t ossed was subsequently taken fromthe water. It turned out to be
a cigarette pack containing five marijuana cigarettes. Appellant
was then arrested and this revocation proceedi ng ensued.

On appeal appellant maintains that the warrantl ess searches of
his cabin and his person were unlawful. W think it necessary to
determ ne only whether the search of his cabin was proper because,
if it were not, the marijuana seized in the course of the dockside
search would be tainted with the illegality attending the cabin
search.® See Wing Sun v. United States, 371 U S. 471 (1963).

The custons agents clainmed that the chall enged searches were
aut horized by virtue of 19 USCA sections 482 and 1581.°%° Section

3There is no testinony concerning the canine's training, what
the dog was trained to alert to, or how the dog nmanifested an
"alert.

“No evidence was produced to show that appellant was ever
actually on the ship, or how the Custons agents obtained their
belief that this particular cabin was appellant's. Appellant had
signed articles to serve as an electrician on the ship tw days
earlier in New York Cty. Wether the signing took place on the
ship is not addressed in the record.

5'n this connection we note the Custons agent's testinobny to
the effect that the dockside detention and search would not have
been nmade but for the discovery of the drug in appellant's cabin.
See Transcript at page 34.

619 USCA 88482 and 1581(a) provide, in pertinent part, as
fol | ows:
"8482 Search of vehicles and persons.

Any of the officers or persons authorized to board or search
vessel s may stop, search, and examne,... any vehicle, beast, or
person, on which or whom he or they shall suspect there is
mer chandi se which is subject to duty, or shall have been introduced
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482 requires that the searches it authorizes be based on at | east
a suspicion or reasonable cause to believe that the search wll
reveal sonme breach of the custons laws it addresses. Section
1581(a), on the other hand, purports to authorize the routine
search of vessels wthout any prior belief that a custons |aw
violation may be discovered. Since the search of the SS MORVACARGO
was not based on any prior information concerning a possible
violation of law, Section 1581(a) is the statutory provision
applicable to that search

Despite the seem ngly unbridled search authority section 1581
appears to bestow upon custons agents, the courts, in recognition
of the principle that "[n]o Act of Congress can authorize a
violation of the Constitution",’” have applied this provision in
l[ight of traditional Fourth Anmendment criteria concerning the
reasonabl eness of a specific search and seizure.?® It has
accordingly been held that a search conducted under section 1581
must be based on probabl e cause or consent or nust be justifiable
as an exception to those standards. United States v. Stanley, 545
F.2d 661, 665 (9th Cr. 1977), cert. denied, 436 U.S. 917 (1978).°

into the United States in any manner contrary to |aw, whether by
t he person in possession or charge, or by, in, or upon such vehicle
or beast, or otherwise, and to search any trunk or envel ope ,
wherever found, in which he may have a reasonabl e cause to suspect
there i s nmerchandi se which was inported contrary to law...."

81581 Boarding vessels

(a) Any officer of the custons nmay at any tinme go on board of
any vessel or vehicle at any place in the United States or within
the custons waters or, as he nmay be authorized, wthin a
cust ons- enf orcenent area established under the Anti-Snuggling Act,
or at any other authorized place, without as well as wthin his
district, and exam ne the mani fest and ot her docunents and papers
and exam ne, inspect, and search the vessel or vehicle and every
part thereof and any person, trunk, package, or cargo on board, and
to this end may hail and stop such vessel or vehicle, and use al
necessary force to conpel conpliance.”

"_Al nei da- Sanchez v. United States, 413 U S. 266, 272 (1973).

8 "Uncontroll ed search and seizure is one of the first and
nost effective weapons in the arsenal of every arbitrary
government” (Brinegar v. United States, 338 U S. 160, 180 (Jackson,
J., dissenting)).

Such holdings reflect the constitutional doctrine that
warrantl ess searches are per se unreasonable unless they fall

- 3-



One such exception of those standards involves border searches.
The search of the SS MORMACARGD conducted w thout warrant,
probabl e cause or consent, was valid if nmade pursuant to the border
search exception.® W conclude that it was not.

The border search exception gains its vitality from the
i nportant and various interests the governnment has in regulating
t he novenent of individuals and property, |awful and otherw se,
across national borders. See Al nei da-Sanchez v. United States,
supra, 413 U S at 272; Carroll v. United States, 267 U S. 132, 154
(1925). CQur research has disclosed no instance, however, in which
a court has upheld a warrantl ess search, under the border search
exception, when there was absolutely no evidence that the person or
conveyance searched had crossed or was about to cross a border. In
fact, the crossing of a border appears to be the touchstone for
applying the exception. See, e.g., United States v. Zurosky, 614
F.2d 77., 787-88 (1st Cr. 1979) ("If the evidence supports a
finding that the vessel crossed the three mle territorial waters'
mark or if there are articulable facts from which the custons
agents may reasonably infer that the vessel has conme from
international waters, then the search may be upheld as a border
search pursuant to 19 U S.C 1581."); see also, Admnistrator v.
Dani el son, NTSB O der EA-971 (1977). To find that the warrantl ess
search here w thout probable cause was reasonabl e, solely because
of the location of the ship in an international port, would stretch
t he border search exception far beyond what we perceive the current
state of the lawto be.'* W decline to do so. Instead, we believe
we are constrained to hold, on the record before us, that the
exploratory search of the SS MORMACARGO was an unreasonabl e and,

wthin one of "*x* a few specifically established and
wel | -del i neat ed exceptions *** jealously and carefully drawn ***".
Coolidge v. New Hanpshire, 403 U S. 443, 455 (1971). The
governnment, of course, bears the burden of establishing the
exi stence of "such an exceptional situation". Vale v. Louisiana,

399 U.S. 30, 34 (1970).

¥The record does not disclose whether the search of the ship
was nmade with the consent of anyone aboard the vessel. W are not
free to speculate as to the circunstances bearing on this issue.
See United States v. Hoffman, 607 F.2d 280 (9th G r. 1979).

11Custons agents nust secure a warrant before searching "any
dwel 1 i ng house, store or other building or place * * *" under 19
U S.CA section 1595. A large ship, not readily nobile, which may
be scheduled to remain in port for a significant |length of tine,
clearly cannot be said to be totally unlike a dwelling place for
the seanen living aboard it.
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t herefore, an unlawful one.??

For the foregoi ng reasons we concl ude that appellant's notion
to suppress the illegally seized evidence should have been granted
and the evidence excluded.'® W have previously recognized the
applicability of the exclusionary rule to the admnistrative
heari ngs subject to our review on appeal, see Adm nistrator v.
Dani el son, supra, and we find that the purpose underlying the rule
of deterring future unlawful conduct by federal agents justifies
its application in this instance.

ACCORDI NGY, I T IS ORDERED THAT:
1. The appeal of Wnfred F. Montgonery is granted,

2. The decision of the Commandant affirmng the | aw judge's
order revoking appellant's seaman docunents is reversed; and

3. Appellant's seaman docunent be returned to himon request.

KI NG Chai rman, MADAMS and GOLDVAN, Menbers of the Board,
concurred in the opinion and order. DRI VER Vice Chairman and
BURSLEY, Menber, disapproved. See statenent attached.

In our view it is not necessary that the record have
affirmatively established that the SS MORMACARGO had recently
crossed the international border to bring the search of the vessel
within the border search exception, considering that the search
i nvol ves a seagoing vessel with a full crew aboard, noored at an
international port facility.

Even so, if the case had rested solely on the shipboard
sei zure we would agree that the finding of a violation should be
overturned since the evidence in the record connecting the

2The invalidity of the search of the ship would not be cured
even of we were to find that the agents, having begun an i nproper
search, subsequently devel oped, by virtue of the canine's behavior,
the belief that contraband m ght be within a cabin. See United
States v. Wllians, 544 F.2d 807, 810 (5th Cr. 1977).

BCrimnal charges for possession of marijuana prosecuted
agai nst appellant in a state court in Philadel phia were di sm ssed
on the basis of illegal search and seizure. The Commandant's
reliance on Commandant v. Powe, 1 NISB 2292 (1972) and United
States v. Beck, validity of the dockside search herein overl ooks
the fact that those cases did not involve searches based on
information illegally obtained.
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respondent with the marijuana found in the cabin is not of a
sufficiently reliable and probative character to establish a
violation. However, while the evidence in the record regarding the
shi pboard seizure is inadequate to establish a violation by
respondent it is enough to support a finding (if such a finding is
needed, which we doubt in the case) that the custons agents had a
"reasonabl e suspicion" as a basis to detain respondent on the pier
and to search him Therefore, we conclude that the evidence that
respondent possessed marijuana on the pier is untainted by a
previ ous unauthorized search and that is otherwse legally
adm ssible; it is of a reliable and probative character.

Accordingly we would affirma finding of wongful possession
of marijuana while in the service of the SS MORMACARGO and the
sanction of revocation.




